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NOvenlber I 3, 201 4 

I'the I tonorablc Ciina McCarthy 
fldnlinistrator 
I;mr ironiTtental Prateetinn Agcncy 
1200 Pennsvlvania Avenue, N.W. 
lVashingtt)n. DC 20460 

Dear Adtninistrator (V1cCarth^°, 

We writc ta express cl)nccrn xvith I-:nvirt)nmcntal Protection ,ilgency*s (1 1"Pt1,) proposed rule 
re g arding Clean Water Act (CWA) jurisdictiean. We have previoLusly wI-itten regarding the 
disproportionate impact ot'tlie proposal on the desert southwest as well as its ne gative ilnpacts nti 
sniall businesses. Toda y we raise questions surrounding the scientitie basis i^or- the agrncy"s 
attempt to expand its regulatory aLltllol • itv ttndet- the CWA. 

"1`he prtaposed rule would ei`pand the "waters of'the tJnited States" definition to include all 
tributaries with a perceived significant rnexus "based un the chemical, physical, and biologicai 
intei-relationship between a 4vater, the tributary network, and traditional navigable waters, 
interstate waters, and the territorial seas"' t luwever, thc pI-opesed rule daes not distinguish 
betw°een t'eatures that are ephemeral, intermittent. or perennial. t 13ecrluse 94% ot'the watertivays 
ln /1r1ZOna d0 llOt 17CJw cOntltlltOusly fOr the entll'e vear,

2 the treatlnent Of eplicineral teatLtl'es ls 
trOtibltng. 

-I'he (^.PA pre-sented the scierttitic evidence tior this rule in a drafit rcport 3 as well as listing 
additianal studies in the Federal Register announcerrncnt oi' the rule". 'I'roublingly, the evidence 
presented in support of'thc contention that ephemeral feattu •es have strung ph ysical, cl'tctnical, 
and biological interrelationships to jurisdictional waters is anything but settled. Far example, 
gaps in the scicnee ean be illusU •ated with the 2004 study by Goodricli and others ` that is cited as 
strong evidence ot'ephclneral tributary cl^nnectivitv '̀. That study estilnates the a►nount af'water 
that infiltrates into the cllannel bed ol'a slrnall ephemeral channel in tlhe San t'edro Rivel- E3asin, 
Arizona. T11eiI- estiri7ates are theri scaled up to the entire basin with "the very gross assu►nption 
that all the larger charinels in thc San Pedr<) behave similarly," resulting in a"very crude" 
estimate of cphcmeral channel rechar^e. `' f^dditi<tnally, tc) the ^^tent tlic study dernonstrates a 
ph} sical corlrnection, tlhere is no delnonstration ol'cheniical or bialo g ieal collnections. tn 

I)elinition ut- , Watcrs of the	 Slatcs " t!ndcr the <'Ican Water Act, A propa,cd rulr. 79 1Ak 22187, Supplcnicntark 

Information I11T.3.h. 
^N"adcau, F., Rains M.C.. 2007, "11}drological C'onnectkit1 betwecn llratltitiuter Strcanis anct I)ownslrcam Waters: I-l<m l 4cicncc 

ran lnti0rns I'olie^" * Jara •ncr! eJ 1he .drtieriecrn d!'crle • r &vmu •ce,+ :4ssucitrtiarn -1 I( t): ! 18- I 33. 
vnvirunmental Protcti:tir>n ngenc\. Scpt 2013, "Conncctivit} 	 anJ 14'ctlands to llomnstrcaun 41r aters: 1 ltcvicw and 

ti\ ntlae.is of the Scientitic I'viclencc". I:PA.`GC?QiR-1 1iQ9813. 
79 Fft 22187- 22226 
( iaodrich. 1). C., f). (L wiUiamti. C. L. Unkrich. .l. 1-. f iogttn, R. L. Scutt, K. R. I lultint. D- R. Pool, A. L. Coes, ttnd S. 'btiller. 

2004. C'ontpat ison o f nicthuds to c.titri,tte cplzcmetal channel rechargc. 44'alnrit 
Gulch. San t'eiiro Rivcr hasin, 1rv<>na. Pages 77-99 in F. M. Phillips. I F. Ilogan, anci 13. settnlran. eciitors. Recharge ttnd 1',tdose 
7.ortc Pracesses: Allucial t3asins ul thc 5.uutiMcmcrn United Statcs. American (icoph^tii4al l:nian. Wrtsltinetun. [)C.. 

^ lincirunmental l'rulcction rlgenc\. Sept 2013. tit paee .1-6-1. 
Goorlricit rind otlac•rs. 2004, p<igc 96.
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addibon,tIlrStmydoesno(ptit-pohNot'f'ernpi-oposed test forcletomiiiingihepresciiceofu 
^ . strong i-clationsliip" oi- what (bu1 xxu|d trcn consiitu(r. Y/bco o!hcrs(udius ciicd nx ocico|iOc 
cvideuco [ordcc}mi»g ephcnicro| Cea\urcs jmixdicdona} arc ainniludy yAbjec cd 10 dgouxm 
scnuhny, lhcr |ack both otest fbr^shnngnla1ionahip`undovidcnceu[chconicu| andhiologicu| 
cooncc(innx. VVilhou1ocnconso[pnoviugnrdisprovingunc|u1innahipdhcpreyuno[dionduat 
eobeuicnd feo1urcx ho|d usivong rela1ionxhip k/ jurisdictional o«too \x mJ` oct\voru1herUuao 
scico1ific io oub/rc. 

Kigoruus/vuuaooxiig(hcvu idi(yn[{bcsciontiOocvidcuocsbou|d hc{hc rn|uo[[P/\`xOcioucc 
Advismr%, Dourd(8/\R). Uonrver,CP&'snnauagoncutoftbcnu|onnuki»gproccushaxrcou|kedin 
u|acko[1runspu pcncy[br{bexciootific,cvio`vproceus. Insteado[pccr'rcviowing theycicnh6c 
|kcruiuo: u ycd k)rnu|c-mok\ng bc[orc usioS Uhrdutu, |^P/\ prnrnuigutcd (hc ,o|c, uskcd [brpub|iu 
cornrnuo1,ux///henaekcddhcS,\Dtorvo|uoic1bevu|idiiyo[iliescicodficevidcncc. 
Un[nrtonu1dy, ihc cx(cnt tnn1 ich1ho S/\B ho y wrigboJ iu, thcy tui|cd tooddrcu y dhc \acko[ 
uv\deiicu lor biodogic und chcno)oal councc innsbCtxrcu eobnncru| [cuturcsand juhsdk1iona} 
^co^'^^^H^^ow\cd^^but^^n^td^icxdi^io^^^co[con^iid(yth^^^^c 
ctteKn[ioDuonccthnvcxu1oudov/nstrouo)wuen.^'butUunumuzin |yprnoccdtockdnutho 
csscnt\o||yc*cry wa|onvay issinonu|ycuuncotcd{u juhxdiciiunu| `va cr" and <hus prCnumob|y 
urisd^cdnool in i^ y oxn ri^h1^ Ru^bcr(hon hi^bU^hdnQscicn^i^c ^u^x, 8A8udvucutod 

expuoding tbcdufinidou of'Jurisdic1iond `vatexs |o idbutarits vvi(hnutun? indioctionot'higb 
wu cr nnarka und cron io 21-zundwaicr. k is difDcuk tn vicvvdicsc augLcdiuos us trcdih|e. 

YVc Und ioouftioicotovidcoccto suppor1(hccu1uguduud ino|uoiouu[uU cphuniuru| feoiurcsay 
iurixdic(iona| `^`vu8ersnf1heUni<cd 8tuks." lo Uuli1o[tbcA ypy \n (hu*c\cn|ificcvidcncc 
pncsxob:dubnvc wcurodccp|y cnnccrncdvjdl thescicntific rcvicvvpruceaoauxociukz j nith this 
nu|cnookini , . YVcu:heou(oourcaU[brihccuncntpooposa|tnhcuhuudoncdoodurneaniogbu| 
proposu\ bedcrdnpcd tbut|hni<o kx\cns| jur\mdici\on ynd \ y auppurtrd byaoopcnuod \rnnnporcnL 
pvoccsy tbat[bidywcighs1bcscico{iUccvidcuccuvui|uh|c. Wcvvou|dopprcuiu(eo`vriUcu 
rosponsc io ourconucrnsdc(ui|cd io (hix lri|crand ask (h:t (his nnuKcr hc hood}cd in s\rio1 

3imznc|y,
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